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Use caution when basing characters on real people

:-f:—

Can | use real people, or characters based on
real people, in my writing?

Well, miavhe, When vou write about a real, live
person, you expose yoursell to legal liability—
even i vou tell the tmlFl. Al \]]tli]l\. c]:.mumr
the name is no solution if the person can he
identified h". cirenmstince, appearance or set-
ting. Yes, disclaimers may help, but vou can’t
rely on them. Let's take a quick look at the law
of defamation, privacy and the right of publicity.

Defamation. [Defamation is written or spoken

injury to the reputation of a living person or orga-

public record and no lawsuit will be suceessfil.

Public figures (politicians, movie stars, profes-
sional athletes, ete.) have a somewhat lessened
right to l}ri\'il{‘_'.' becanse of the ]]l]ll-[]'-:_".w' |ngitin|;[h-
interest in their affairs, I"luw:xan:_]]h-_ i magazin
may publish a profile of a politician without fear
of being sued for invasion ::!']]ri\;n{}'.

“False light" privicy lawsnits oceur when a
writer publishes facts about a person that create
a ill'!il]t‘l'illi'l_\' False and misleading npression,
such as when a THEWSTILET |'I-ll|?]'i!i]ll!'i H| .'itnr}'
about convieted felons and inclides the naime or
lihuttif_{l'il|ll.1l of an innocenl person. Cnes again,

5 nization. Injury to reputation generally is consid- there is a different standard for when the pub-
o ered to be exposure to hatred, contempt, ridicule lished material in the
. or financial loss. Libel is the written act of public interest or about a
i defamation: slander is the S ken act. Whether In fiction |'III|!:1]iI:' figure. In suech cases,
= libel or slander, the defamation must he “pub- writing, a the public fgure must prove
lished " —commumicated to someone other than publisher can that the ]1|||1]i5|wr airted
1 the subject of the defamation. Truth is an ahso- be liable for a with malice or with reckless
lute defense to defamation: If what vou say is defamatory disregard for the truth,
I true, it cannot be defamatory. Another defense statement only Right of publicity. Most
5 to defumation is proving that the statement wis upon a show of states now have laws that
¥ an opinion, not an assertion of a fact. In fiction negligence. protect living celebrities
2 writing, a publisher can be liable for a defama- and in some states, de-
1 tory statement only upon a showing of negli- ceased celebrities such as Elvis Presley—firam

gence, and publie figures have an even higher
standard: They must show that the defamatory
statement was published with “actual malice.”

Right of privacy. Privacy law consists of four
distinet “torts.” or legal wrongs: intrusion LML
seclusion: appropriation of name or likeness:
|1|:|]I|it' disclosure of private facts: and i:||||.||i1'|_\'
placing a person in a false light. Generally, only
the latter bvo—public disclosure of private facts,
and “false light"—are relevant for writers,

Public disclosure |!,I'—li'}J'r'l'fr.'r'_J';'.lrI.\' oceurs when
awriter discloses [J]'J"-'ilti' and e ||]|.'sr|a.-c.l;i1|§1 facts
about a living person that are not of “public con-
cern,” such as details of a person’s [5|'|}'.‘-i1't'<1| oar
mental ailments. For example, publicizing the
Fact that vour brother-in-law has failed to pay his
rlll}lig.l”i- for three months, although true,
‘.'L’LILﬂd hi' an invasion of |t|5~ ]]rn.u;_\_

Matters of public record. even if private, are
not protected by privacy law, 1f a writer publishes
a story disclosing facts obtained from a police

l]uhH{_'ilfi[‘.-n or a court opindon, the matter is of

the commereial l:'r{]:l||::i|i1t]':m ol his or her name,
5. hiographies
and hetion, however, are protected ]1}' the First
Amendment. To the extent vou parkray o
celehrity in such works withont :I(-E.L ning him or
his 1.m|||w. vou need not seek the celebrity's per-
mission. You would, however, need per (31

likeness or persona, News storie

to exploit purely commercial “spin-ofls” ol vour
work, such as T-shirts or pasters,

”'_x'm[ have any donbt abont the use of real
MAmes in heliiy ‘.\'[:I']{, b sure o consult o [111}1-
lishing attormey before publication. #

Our guest experl, Daniel Steven, practices pub-
lizhing, media and emtenainment law in Rockville,
M. (www.publishlawyer.com), and is the authar of
fwo suspense novels. © Danjel Steven 2002,
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